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Deconstruction of the Controversy of Amicus Curiae’s Participation
in the WTO Disputes Settlement Proceeding—From the Perspective
of Law and Policy

Fu-Lin Cheng
Abstract

The World Trade Organization (WTO) convened the Doha Ministerial
Conference and restarted the review of provisions of Understanding on Rules and
Procedures Governing the Settlement of Disputes (DSU) in November 2001. Inter
alia, the issue of ‘amicus curiae’ was very controversial, opposite positions were
raised during the DSB Special Session between the developed countries and
developing countries. Since there are no words about amicus curiae in DSU and its
annex, the Appellate Body concluded in some Appellate Body reports that Article 13
and 17.9 of DSU and 16(1) of Working Procedures for Appellate Review could be
constituted as proper legal basis for Panel and the Appellate Body to accept and
consider the amicus curiae briefs.

This article starts with interpreting the existing provisions of DSU from the legal
perspective, and concludes that the provisions mentioned above could not be regarded
as a legal basis to for Panel and the Appellate Body to accept and consider the amicus
curiae briefs and therefore, the Appellate Body’s decisions might not be appropriate.
This article then suggests from the policy perspective that the WTO release itself from
the restriction of traditional international public law in the future, allowing the
members of civil society to present their submission in a ‘indirect’ and ‘exceptional’
way by the name of ‘amicus curiae’ in the WTO dispute settlement proceedings. At
last, it also recommends that the WTO members revise some provisions of DSU or
make a decision to solve this controversial problem manifestly, instead of leaving it
ambiguous for a long time.

Keyword: WTO, Doha Ministerial Conference, DSU, Amicus Curiae and Civil
Society.
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WTO Doc. WT/DS138/AB/R (May 10, 2000)[hereinafter AB Report on US-Carbon Steel].
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* European Communities — Measures Affecting Asbestos and Asbestos Containing Products, Report
of the Appellate Body, paras. 1-5, WTO Doc. WT/DS135/AB/R (March 12, 2001) [hereinafter AB
Report on EC-Asbestos].

® g B E_Ts\ % | Z_Collegium Ramazzini, Ban Asbestos Network, Instituto Mexicano de

Fibro-Industrias A.C.12 2 American Federation of Labor and Congress of Industrial Organizations.

%" European Communities — Measures Affecting Asbestos and Asbestos Containing Products, Report
of the Panel, para. 6.2, WTO Doc. WT/DS135/R (Sep. 18, 2000)[hereinafter Panel Report on
EC-Asbestos].
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“2 European Communities -- Measures Affecting Asbestos and Asbestos-Containing

Products, Communication from the Appellate Body, WTO Doc. WT/DS139/9 (Nov. 8, 2000). 4T 4 4c
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“* AB Report on EC-Asbestos, para. 51.

“ AB Report on EC-Asbestos, para. 53.i& 13 # NGOs % : Asbestos Information Association (United
States); HVL Asbestos (Swaziland) Limited (Bulembu Mine); South African Asbestos Producers
Advisory Committee (South Africa); J & S Bridle Associates (United Kingdom); Associacdo das
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Association (Korea); Senac (Senegal); Syndicat des Métallos (Canada); Duralita de Centroamerica,
S.A. de C.V. (El Salvador); Asociacion Colombiana de Fibras (Colombia); and Japan Asbestos
Association (Japan).

> AB Report on EC-Asbestos, para. 56.

“® Duncan B. Hollis, Globalization & the erosion of Sovereignty in Honor of Professor Lichtenstein:
Private Actors in Public International Law: Amicus Curiae and the Case for the Retention of State
Sovereignty, 25 B.C. Int'l & Comp L Rev. 235, 254 (2002).
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" European Communities — Trade Description of Sardines, Report of the Appellate Body, paras. 1-9,
WTO Doc. WT/DS231/AB/R ( Sep. 26, 2002)[hereinafter AB Report on EC-Sardines].
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Id. para. 153.
% 1d. para. 154.
% 1d. para. 161.
! Id. para. 155.
2 Id. para. 161.
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Thailand — Anti-Dumping Duties on Angles, Shapes and Sections of Iron or Non-Alloy Steel and
H-Beams from Poland, Report of the Appellate Body, WTO Doc. WT/DS122/AB/R (Apr. 5, 2001).

> United States — Import Prohibition of Certain Shrimp and Shrimp Products — Recourse to Article 21.5
of the DSU by Malaysia, Report of the Appellate Body, WTO Doc. WT/DS58/AB/RW (Nov. 21, 2001).
%% AB Report on EC-Sardines, para. 156.
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JOB(03)/69/Rev.2, at 28 (May 5, 2003). /= = % : ' For purposes of this Article, "the right to seek
information and technical advice" shall not be construed as a requirement to receive unsolicited
information or technical advice. |
2 1d./ = % :T"Seek" shall mean any information and technical advice that is sought or asked for, or
demanded or requested by a panel. A panel shall not accept unsolicited information.
8 WTO Doc. TN/DS/W/1, at 7 (Mar. 13, 2002).

18



2 Togaefe B | 14 0 SritmR g2 fp AR R o O

® ER{IEHFL P4 A%DSU Y i H42 4 (guideline procedures)
kAR Tk fr2 4 | R AE 0 B

® EiF- kA ARAMEG Y EFEEA e r WTO» F]pt 75 ¢
Rw B2k e T2 A 2 HA ARA LS ﬁ* £
AR R R A P RAE Y 43 0 © 7 sn DSU ¥ 13 i
Ao R e TR B A SR RN PER 0 B AR
ﬁ%%%%ﬁﬁr%@iiJ%ﬁﬁﬁ’i%iﬂiﬂé—%@é’W%
W LALE FRNE R 2 LAl TR G NG B RALE TR
Glyc i B~ B A g R fRFRER L 0 AR
WemHZRFEREFBIFBABHNETEF B RG 2 P K TS
WTO & sy faiqe i 1 — ) B9 2 A2A 7 F > £ 3f R4 R 57 R 3 feon
penz (B g RRfFE T 2 BT & (NS EF P EE ARG
A& o 2 SRR B ) e R FiE 0 o) o
W F A d ¥ R iRk a0 (terms of reference ) p FIL &k i > H orip
2 e RIAREE O] o BPRFARRG £ R :fﬁ AR A3 Q&g 5

o

N

/

[} -m\l. \“Xr

K. @
e

- FRE L P‘rﬁ%&#mg%m FLoWTO & § - £ AJE 27 ik e
Pir £ R AR *J%wﬁr-&\hJﬁW%ﬂw%mé
—Z’f bti'l o~ L, IUII"#E‘F ‘lini' ‘,"i— ¥y - 3 é)v)\ ;:}:‘; p wh DSU Fﬁg'r& |—

)AL\AJFF’E\ 4 "”‘/F’bﬁ’]‘%)’. i\"d—?}ﬁf_’l'\i‘yé{l%? ’IJ‘J’\JBFB’",';‘
2 2H o EiELEms > N fii—w"‘ I 4R Jg;’}i !

3. 2B ATiE B

2003 # 5 * 16 p » DSB i .—‘/F%Eemf B E A2 A s A A AR
s it (chairman’s text - JOB(03)/91’ fsig2 ¢ 5 JOB(03)/91/Rev.l) » 11 i
ERE- BB A AR TR EGC T 6P Rt PR Bt
FERLEEHAL R € (Trade Negotiation Committee » & £ TNC) fa 5 4~ ¥ 9
;pj:,kae oBTakm PR EE RS RE OB T AL AR & u;{;}%
LTINCeh> 2P ¢ 2 LEd > AR AT 002 FlRA L Ap g AR 2 L FF9TRR o

£ A g end > DSB # %] kT A it 2003 & 5 7 R APBIEF S
MR EE > TNC #ptde o) & % 23 RILE € 15 RILE § 0 2003 & 7

# JOB(03)/69/Rev.2, supra note 81, at 29-30; WTO Doc. TN/DS/W/1, supra note 83, at 11-12. % -
R RFETHF L TR | e R THRAS AN F P2 ApARAEF

8 WTO Doc. TN/DS/W/13, at 3 (Aug. 22, 2002).

% WTO Doc. TN/DS/W/25, at 2 (Nov. 27, 2002).

8 WTO Doc. TN/DS/9 (Jun. 6, 2003).
® Id. para. 6.
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8 WTO Doc. WT/GC/M/81, paras. 71-75 (Aug. 28, 2003).
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United States - Investigation of the International | WT/DS277/R, March | # 3% % pe2 5 |
Trade Commission in Softwood Lumber From 22, 2004. 2k o

Canada.

United States - Final Countervailing Duty WT/DS257/ABIR, J RS R
Determination With Respect To Certain JANUARY 19,2004. | < & ¥ g "% ez
Softwood Lumber From Canada. Xyt m R e

United States - Definitive Safeguard Measures

on Imports of Certain Steel Products.

WT/DS248,249,251,
252,253,254,258,259/
AB/R, NOVEMBER
10, 2003.
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United States — Countervailing Measures
Concerning Certain Products from the

European Communities.

WT/DS212/AB/R,
December 9, 2002.
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United States — Preliminary Determinations
With Respect To Certain Softwood Lumber

From Canada.

WT/DS236/R,
September 27, 2002.
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# PR SRR

European Communities - Trade Description of

Sardines.

WT/DS231/AB/R,
September 26, 2002.

United States - Import Prohibition of Certain
Shrimp and Shrimp Products Recourse to
Article 21.5 of the DSU by Malaysia.

WT/DS58/AB/RW,
October 22, 2001.

Thailand - Anti-Dumping Duties on Angles,
Shapes and Sections of Iron or Non-Alloy Steel

and H-Beams from Poland.

(WT/DS122/AB/R),
March 12, 2001.
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European Communities - Measures Affecting

Asbestos and Asbestos-Containing Products.

WT/D135/ABI/R,
March 12, 2001.
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Asbestos and Asbestos-Containing Products September 18,2000. | ¥ & & 2 F1H » &
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d 5w - B FE D
PR LD 5w o
11 | European Communities - Anti-Dumping Duties | (WT/DS141/R), JERERAF R
on Imports Of Cotton-Type Bed Linen from October 30, 2000. O AREY X U
India. %R e
12 | United States - Section 110(5) of the US (WT/DS160/R), June | -] =X ¥ ' % fez.
Copyright Act. 15, 2000. X 2EmALR e
13 | United States - Imposition of Countervailing (WT/DS138/AB/R), | * #Fistiies B 3
Duties on Certain Hot-Rolled May 10, 2000. RS T n
Lead and Bismuth Carbon Steel Products TR aoidE AR
Originating in the United Kingdom XY 2 ZERL R
EX A
14 | Australia - Measures Affecting Importation of WT/DS18/RW, 2Rz % 25 R
Salmon February 18, 2000 LAk (e ki
Recourse by Canada to Article 21.5 of the DSU &) e
15 | United States - Import Prohibition of Certain WT/DS58/AB/R, 2+ ’frﬁﬁfﬁgl ol e
Shrimp and Shrimp Products October 12, 1998. 7R i e
ST MR
RERZ 53R
EEVE R I LI WA
HEmfek o
16 | United States - Import Prohibition of Certain WT/DS58/R, May P ERsHd aER

Shrimp and Shrimp Products

15, 1998.
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g [ E A Rl Cprivity of contract) » # £ & 5 T A—- SRR ™ » - B2 K
FFEA2Z A ATLE A A EAN T gaLnAEne VB ET AR
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Furmston's Law of Contract, 462 (13th ed. 1996).
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Article 13bis
Amicus curiae submissions

The panel or the Appellate Body may permit unsolicited amicus curiae submissions,
provided that the panel or the Appellate Body have determined that they are directly
relevant to the factual and legal issues under consideration by the panel or the
Appellate Body and that they comply with the rules of this Article. In such a case, the
panel or the Appellate Body shall consider the submissions in question, while not
being obliged to address, in its report, the factual or legal arguments made in such
briefs.

Any person, whether natural or legal, other than a party or third party to the dispute,
wishing to make an amicus curiae submission to the panel or the Appellate Body,
must apply for leave to file such a submission from the panel or the Appellate Body
within 15 days from the date of the composition of the panel or within 5 days from the
date of the notice of appeal, respectively.

An application for leave to file such a submission shall:

(a) be made in writing, be dated and signed by the applicant, and include the
address and other contact details of the applicant;

(b) be in no case longer than three typed pages;

(c) contain a description of the applicant, including a statement of the membership
and legal status of the applicant, the general objectives pursued by the applicant,
the nature of the activities of the applicant, and the sources of financing of the
applicant;

(d) demonstrate the direct interest that the applicant has in the factual or legal
issues raised in the dispute;

(e) identify the specific issues of facts and law which the applicant intends to
address in its submission and, in the case of a application submitted to the
Appellate Body, the legal interpretations developed by the panel that are the
subject of the notice of appeal;

() indicate why it would be desirable, in the interests of achieving a satisfactory
settlement of the matter at issue, in accordance with the rights and obligations
of WTO Members under the DSU and the other covered agreements, for the
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panel or Appellate Body to grant the applicant leave to file a submission in this
appeal; and

(g) contain a statement disclosing whether the applicant has any relationship, direct
or indirect, with any party or any third party to this dispute, as well as whether
it has, or will, receive any assistance, financial or otherwise, from a party or a
third party to this dispute in the preparation of its application for leave or its
written brief.

The panel or the Appellate Body will review and consider each application for leave
to file a submission and will, within 7 days from their receipt in the case of a panel,
and within 3 days in the case of the Appellate Body, render a decision whether to
grant or deny such leave. That decision shall be notified forthwith to the applicant by
facsimile or electronic mail.

Any person, other than a party or a third party to this dispute, granted leave to file an
amicus curiae submission, must make its submission to the panel within 15 days from
the date of receipt of the notification, and to the Appellate Body within 3 days from
such date.

A submission filed with the panel or the Appellate Body by an applicant granted leave
to file such a brief shall:

(a) be dated and signed by the person filing the submission;

(b) be concise and in no case longer than 20 typed pages, including any appendices;
and

(c) setout a precise statement, strictly limited to legal arguments in the case of a
submission to the Appellate Body, supporting the applicant's position on the
issues of facts and law with respect to which the applicant has been granted
leave to file a submission.

The parties and the third parties to the dispute shall be given 10 days from the date of
receipt of any submission filed by an applicant granted leave under this Article to
comment on and respond to such submissions.
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